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I. NEW STATUTORY CHANGES TO 
THE DURABLE POWER OF 
ATTORNEY ACT 

A. Introduction 

Historically, in Texas, financial institutions and 
others did not have to accept a power of attorney 
document. If an agent wanted to conduct a 
transaction, the financial institution could 
demand alternative power of attorney forms, that 
the principal conduct it, or simply refuse to do it.  

The Texas Legislature has recently instituted 
broad changes to the Texas Estates Code’s 
Texas Durable Power of Attorney Act regarding 
durable power of attorney provisions. The Real 
Estate, Probate, and Trust Law (REPTL) Section 
of the State Bar of Texas supported HB 1974 
because that section wanted to plan around 
expensive guardianships by the use of durable 
power of attorney documents. Those planners 
were frustrated by financial institutions not 
accepting those documents. Accordingly, one 
aspect of the new statutory provisions is to make 
sure that financial institutions and others accept 
power of attorney documents. The provisions 
also potentially allow broad additional powers to 
designated agents; powers that would even allow 
the agents to benefit themselves from the 
principal’s assets. The legislative history 
provides: 

The Real Estate, Probate, and 
Trust Law Section of the State 
Bar of Texas (REPTL) proposes 
H.B. 1974, which provides 
several changes to the Texas 
Durable Power of Attorney Act 
intended to ensure that validly-
executed durable powers of 
attorney (DPOA) can be used 
more effectively in Texas, in 
furtherance of the legislative 
goal of reducing the need for 
guardianship proceedings, and 
to provide additional powers to 
the designated agents. DPOAs 
are vital for planning for the 
possibility of incapacity, and are 
specifically included as an 

alternative to guardianship 
under the Estates Code. But 
many Texas citizens have been 
unable to effectively use 
DPOAs due to their rejection for 
arbitrary or unexplained 
reasons. H.B. 1974 makes 
DPOAs more readily available.  

Overview: H.B. 1974 makes 
important changes to the statute 
by: providing for reasonable 
acceptance of DPOAs in a 
timely fashion so that 
guardianship can be avoided; 
eliminating risk to persons who 
accept DPOAs by allowing 
them to rely on an agent’s 
certification that the DPOA is 
valid for the purpose it is being 
presented or an opinion of the 
agent’s counsel who is hired at 
the principal’s expense; giving 
the person who is asked to 
accept the DPOA numerous 
valid reasons to reject, some of 
which cannot be challenged by 
the principal or agent; and 
providing a mechanism to have 
a court decide any disputes. 
This bill does not require 
someone to automatically accept 
a DPOA and does not shift 
liability to those who do accept 
a DPOA. Rather, it provides 
new liability protection to those 
who accept a DPOA without 
knowledge that it was invalid 
and includes new procedures to 
properly reject a DPOA. Similar 
provisions have been enacted in 
30 other states without issue. 

B. Application of Statute 

The new statutes apply to “(1) durable power of 
attorney, including a statutory durable power of 
attorney, created before, on or after the effective 
date of the Act [September 1, 2017]; (2) a 
judicial proceeding concerning a durable power 
of attorney pending on, or commenced after, the 
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effective date of this Act.” Section 16(a), H.B. 
1974. Also, certain provisions [Section 751.024; 
Chapter 751, Subchapters A-2, B, C, and D; and 
Chapter 752] only apply to durable powers of 
attorney executed after the date of the Act. Id. at 
16(b). Moreover, if a court finds that the 
application of a provision of the new statutes 
would substantially interfere with the effective 
conduct of a judicial proceeding or would 
prejudice the rights of a party, then the court can 
apply the former law for that purpose and in 
those circumstances. Id. at 16(d). 

The new power of attorney statutes apply to 
durable powers of attorney as that term is 
defined in Texas Estates Code Section 751.021. 
Tex. Est. Code Ann. § 751.0015 (“This subtitle 
applies to all durable powers of attorney except: 
(1) a power of attorney to the extent it is coupled 
with an interest in the subject of the power, 
including a power of attorney given to or for the 
benefit of a creditor in connection with a credit 
transaction; (2) a medical power of attorney … 
(3) a proxy or other delegation to exercise voting 
rights or management rights with respect to an 
entity; or (4) a power of attorney created on a 
form prescribed by a government or 
governmental subdivision, agency, or 
instrumentality for a governmental purpose.”). 

If the document complies with the statutory 
definition of durable power of attorney, then a 
“person” is required to comply with the statute. 
The term “person” commonly means: “a human 
being regarded as an individual.” NEW OXFORD 

AMERICAN DICTIONARY (3d ed. 2010) 
(“person” means); WEBSTER’S THIRD NEW 

INT’L DICTIONARY (2002) (“person” is “an 
individual human being,” “a human being as 
distinguished from an animal or thing”). 
However, the term may also include an artificial 
person, such as a government agency, 
partnership, association, corporation, trust, or 
other legal entity. See, e.g., Tex. Gov’t Code § 
311.005 (unless a statute or context employing 
the word or phrase requires a different 
definition, “person,” when used in a statute, 
“includes corporation, organization, government 
or governmental subdivision or agency, business 
trust, estate, trust, partnership, association, and 
any other legal entity”). See also Colorado 

County v. Staff, 510 S.W.3d 435, n.59 (Tex. 
2017).  Therefore, the term “person” should be 
construed very broadly. 

C. Definition of Durable Power of Attorney 

To be a durable power of attorney, the document 
must be in writing or other record that 
designates a person as an agent and grants 
authority to act in place of the principal, signed 
by the principal or another at the principal’s 
direction, be acknowledged, and contain words 
that: 1) the power of attorney document is not 
affected by the subsequent disability or 
incapacity of the principal, 2) the power of 
attorney becomes effective on the disability or 
incapacity of the principal, or 3) other similar 
words that clearly indicate that the authority 
conferred on the agent shall be exercised 
notwithstanding the principal’s subsequent 
disability or incapacity. Tex. Est. Code Ann. § 
751.021(a).  

The power of attorney document must be signed 
by the principal or another person that the 
principal directs to sign for him or her. Id. 
Accordingly, a person that is not physically able 
to sign a power of attorney document may 
nonetheless be able to execute the same via 
another person. The Legislature has a form for a 
statutory durable power of attorney, and the new 
form is attached to this paper as Appendix A. A 
statutory durable power of attorney is legally 
sufficient under this subtitle if:(1)  the wording 
of the form complies substantially with the 
wording of the form prescribed by Section 
752.051; (2)  the form is properly completed; 
and (3) the signature of the principal is 
acknowledged. Tex. Est. Code Ann. § 752.004.  

A signature on the power of attorney is 
presumed to be genuine, and the durable power 
of attorney is presumed to be executed under the 
statute defining a durable power of attorney if 
the officer taking the acknowledgment has 
complied with Texas Civil Practice and 
Remedies Code Section 121.004(b). Id. § 
751.0022. That statute provides: “An 
acknowledgment or proof of a written 
instrument may be taken outside this state, but 
inside the United States or its territories, by: (1)  
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a clerk of a court of record having a seal; (2)  a 
commissioner of deeds appointed under the laws 
of this state;  or (3)  a notary public.” Tex. Civ. 
Prac. & Rem. Code Ann. § 121.004(b). 

The principal can appoint co-agents, and unless 
the power of attorney document provides 
otherwise, each co-agent can exercise authority 
independently of the other. Tex. Est. Code Ann. 
§ 751.021. The statutory durable power of 
attorney form expressly has a provision 
discussing co-agents and their authority to act. 
Id. at § 752.051. 

D. Agent’s Acceptance of Duties 

An agent does not have to sign any document or 
make any other declaration regarding accepting 
the position of agency. Rather, a person accepts 
the appointment simply by exercising authority 
or performing duties as an agent or by any other 
assertion or conduct indicating acceptance of the 
appointment. Tex. Est. Code Ann. § 751.022. 

E. Agent’s Right to Reimbursement and 
Compensation 

The new statute now provides that unless a 
durable power of attorney document provides 
otherwise, that an agent is entitled to the 
reimbursement of any reasonable expenses 
incurred on the principal’s behalf and 
compensation that is reasonable under the 
circumstances. Tex. Est. Code Ann. § 751.024. 
The new durable statutory power of attorney 
form has a provision dealing with an agent’s 
right to reimbursement and compensation where 
the principal has the ability to revoke that right. 
Tex. Est. Code Ann. § 752.051.  

F. Powers Of Attorneys From Other 
Jurisdictions 

A power of attorney document that is executed 
in a different jurisdiction is valid in Texas if, 
when executed, the execution complied with: 
“(1) the law of the jurisdiction that determines 
the meaning and effect of the durable power of 
attorney as provided by Section 751.0024; or (2) 
the requirements for a military power of attorney 

as provided by 10 U.S.C. Section 1044b.” Tex. 
Est. Code Ann. § 751.0023(b). 

Section 751.0024 provides that the meaning and 
effect of a durable power of attorney is 
determined by the law of the jurisdiction 
indicated in the document. Id. at § 751.0024. If 
the document does not designate the controlling 
law, then it is controlled by the law of the 
jurisdiction of the principal’s domicile if the 
principal’s domicile is indicated in the 
document.  If the domicile is not indicated, then 
the document is controlled by law of the 
jurisdiction in which the principal executed the 
document. Id. It should be noted that the new 
statutory durable power of attorney form 
expressly states that it is controlled by Texas 
law. Id. at § 752.051. 

Power of attorney documents prepared in other 
jurisdictions generally follow the law of that 
jurisdiction regarding whether it is a durable 
power of attorney. Id. § 751.021(b). “If the law 
of a jurisdiction other than this state determines 
the meaning and effect of a writing or other 
record that grants authority to an agent to act in 
the place of the principal, regardless of whether 
the term ‘power of attorney’ is used, and that 
law provides that the authority conferred on the 
agent is exercisable notwithstanding the 
principal’s subsequent disability or incapacity, 
the writing or other record is considered a 
durable power of attorney under this subtitle.” 
Id. 

G. Conflict-Of-Law Issues 

The durable power of attorney act does not 
supersede any other law applicable to financial 
institutions or other entities, and to an extent that 
there is a conflict, the other law applies. Tex. 
Est. Code Ann. § 751.007. 

The remedies under the new power attorney 
statute are not exclusive and other rights and 
remedies under other laws still exist. Tex. Est. 
Code Ann. § 751.006.  

Regarding the construction of powers of 
attorney and the statutes, courts should construe 
them to make them uniform “to the fullest extent 
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possible” with the laws of other states with 
similar provisions. Id. at § 751.003. 
Accordingly, though not binding, persuasive 
authority from other states should be considered 
by courts in construing Texas powers of 
attorneys and the statutes. 

H. Persons Now Generally Required To 
Accept Power Of Attorney Documents 
(With Limited Exceptions) 

Historically, in Texas, persons were not required 
to accept power of attorney documents. They 
could reject them for any reason and did not 
have any obligation to explain why they were 
not accepting them. That has now changed. 
Section 751.201 of the Texas Estates Code 
provides:  

[A] person who is presented 
with and asked to accept a 
durable power of attorney by an 
agent with authority to act under 
the power of attorney shall: (1) 
accept the power of attorney; or 
(2) before accepting the power 
of attorney: (A) request an 
agent’s certification under 
Section 751.203 or an opinion 
of counsel under Section 
751.204 not later than the 10th 
business day after the date the  
power of attorney is presented, 
except as provided by 
Subsection (c); or (B) if 
applicable, request an English 
translation under Section 
751.205 not later than the fifth 
business day after the date the 
power of attorney is presented, 
except as provided by 
Subsection (c). 

Tex. Est. Code Ann. § 751.201(a).  

A person who requests: “(1) an agent’s 
certification must accept the durable power of 
attorney not later than the seventh business day 
after the date the person receives the requested 
certification; and (2) an opinion of counsel must 
accept the durable power of attorney not later 

than the seventh business day after the date the 
person receives the requested opinion.” Id. at § 
751.201(b).  

The statute does provide that the parties can 
agree to extend the periods provided above. Id. 
at § 751.201(c). Therefore, the principal or agent 
presenting a durable power of attorney for 
acceptance and the person may agree to extend a 
time period prescribed above.  No format for the 
agreement or time period during which the 
agreement may be entered into is specified, but 
it is prudent that the agreement be in writing, 
dated, and signed by both parties before the end 
of the original ten business-day period. The 
Author has attached a proposed form agreement 
altering the statutory timing requirements as 
Appendix C.  

Importantly, a person is not required to accept a 
power of attorney if the agent does not provide a 
requested certification, opinion of counsel, or 
English translation. Id. at § 751.201(e).  

A durable power of attorney is considered 
accepted on the first day the person agrees to act 
at the agent’s discretion under the power of 
attorney. Tex. Est. Code Ann. § 751.208. 
Therefore, persons should implement procedures 
that will avoid an unintentional acceptance of 
the power of attorney before a decision has been 
made to accept or reject it. 

I. Timeline Considerations 

The statute does not describe “business days.” 
Under the Texas Government Code, in 
computing business days, a person should 
exclude the first day and include the last day, 
and if the last day is a Saturday, Sunday, or legal 
holiday, the person should extend the period to 
include the day that is not a Saturday, Sunday, or 
legal holiday. Tex. Gov. Code Ann. § 311.014. 

J. When Does The Agent Present The 
Power Of Attorney To Start The Clock? 

The event that triggers a person’s time period to 
accept the power of attorney document is the 
presentment of the document and a request to 
accept it by an agent. Tex. Est. Code Ann. § 
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751.201(a). This should normally be a fairly 
easy assessment. For example, an agent may 
present a power of attorney document and want 
to write a check, wire money in or out, deposit 
money, obtain a loan, change an account 
agreement, request statements, etc. Each request 
will be focused on a particular transaction or 
request some action by the person. However, 
Section 751.201(a) does not use the term 
“transaction” or require the request to involve an 
action by the person; rather it uses a broader 
phase: “who is presented with and asked to 
accept a durable power of attorney by an 
agent…” Id. That could encompass an agent 
bringing in a power of attorney document before 
a particular transaction or request for action 
occurs. For example, an agent may bring such a 
document in before the principal is incapacitated 
because they live in another location and want to 
simply keep it “on file” in case it is needed in 
the future. When the agent delivers the power of 
attorney document without an immediate 
transaction or request of action in mind, does 
that start the clock for the person to reject the 
power of attorney document?  

The safest answer at this time is to document the 
incident and clarify whether the agent is 
presenting it to the person and requesting that 
the person accept it. The Author has a proposed 
in Appendix B a form agreement that could be 
used to clarify whether the agent is “presenting” 
the power of attorney. If there is no associated 
transaction or requested action, the agent may 
agree that he or she is not seeking a 
determination on acceptance at this time, which 
would not start the clock. If he or she does 
request acceptance, even without a transaction in 
mind, the person should take the safest course 
and start the process for accepting or rejecting 
the document. 

The author is of the opinion that Section 
751.201(a) must mean that a power of attorney 
document is offered for acceptance when there is 
a request to consummate a particular transaction 
or to take some affirmative action. Granted, that 
section does not limit it to “transactions,” but 
other provisions clearly contemplate a 
transaction or request for action being associated 
with the request. Section 751.206 provides the 

reasons that a person may reject a power of 
attorney document, and many of those reasons 
revolve around facts that actually use the term 
“transaction.” Tex. Est. Code Ann. § 751.206(1), 
(2), and (3). The statutes discussing an agent’s 
powers are primarily done in reference to 
“transactions.” Id. at §§ 752.102-752.115. 

For example, the provision discussing the power 
to conduct banking transactions states: 

The language conferring 
authority with respect to 
banking and other financial 
institution transactions in a 
statutory durable power of 
attorney empowers the attorney 
in fact or agent to:(1)  continue, 
modify, or terminate an account 
or other banking arrangement 
made by or on behalf of the 
principal; 

(2)  establish, modify, or 
terminate an account or other 
banking arrangement with a 
bank, trust company, savings 
and loan association, credit 
union, thrift company, 
brokerage firm, or other 
financial institution selected by 
the attorney in fact or agent; 

(3)  rent a safe deposit box or 
space in a vault; 

(4)  contract to procure other 
services available from a 
financial institution as the 
attorney in fact or agent 
considers desirable; 

(5)  withdraw by check, order, 
or otherwise money or property 
of the principal deposited with 
or left in the custody of a 
financial institution; 

(6)  receive bank statements, 
vouchers, notices, or similar 
documents from a financial 
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institution and act with respect 
to those documents; 

(7)  enter a safe deposit box or 
vault and withdraw from or add 
to its contents; 

(8)  borrow money at an interest 
rate agreeable to the attorney in 
fact or agent and pledge as 
security the principal’s property 
as necessary to borrow, pay, 
renew, or extend the time of 
payment of a debt of the 
principal; 

(9)  make, assign, draw, 
endorse, discount, guarantee, 
and negotiate promissory notes, 
bills of exchange, checks, drafts, 
or other negotiable or 
nonnegotiable paper of the 
principal, or payable to the 
principal or the principal’s order 
to receive the cash or other 
proceeds of those transactions, 
to accept a draft drawn by a 
person on the principal, and to 
pay the principal when due; 

(10)  receive for the principal 
and act on a sight draft, 
warehouse receipt, or other 
negotiable or nonnegotiable 
instrument; 

(11)  apply for and receive 
letters of credit, credit cards, 
and traveler’s checks from a 
financial institution and give an 
indemnity or other agreement in 
connection with letters of credit; 
and 

(12)  consent to an extension of 
the time of payment with 
respect to commercial paper or a 
financial transaction with a 
financial institution. 

Id. at 752.106. 

A statute should be construed as a whole rather 
than in its isolated provisions. Helena Chem. Co. 
v. Wilkins, 47 S.W.3d 486, 493 (Tex. 2001). A 
court should not give one provision a meaning 
that is out of harmony or inconsistent with the 
other provisions, although it may be susceptible 
to such a construction standing alone. City of 
Waco v. Kelley, 309 S.W.3d 536, 542 (Tex. 
2010). Accordingly, a court should construe 
presentment of a power of attorney document to 
include an actual transaction or other request for 
action. Until that issue is decided, a person 
should be careful to clarify in writing any issues 
concerning presentment with an agent. 

K. Person Cannot Request Alternative POA 
Form And Originals Are Not Required 

Historically, many institutions have rejected 
power of attorney forms and required agents to 
have the particular institution’s power of 
attorney form executed by the principal. This 
was very problematic when the principal was 
incapacitated and not able to execute a new 
form. Accordingly, the new statutory changes 
now state that a person who is asked to accept a 
durable power of attorney that meets the 
statutory requirements set forth above and 
includes the appropriate authority for the 
transaction cannot request “an additional or 
different form of the power of attorney.”  Tex. 
Est. Code Ann. § 751.202(1). Therefore, the 
person cannot request a power of attorney that is 
otherwise valid be revised to include additional 
language.  Id. 

Further, the person may not require that the 
agent file or record the power of attorney 
document “in the office of a county clerk unless 
the recording of the instrument is required by 
Section 751.151 or another law of this state.” Id. 

However, pursuant to Section 751.203 of the 
Texas Estates Code, a person may request that 
“the agent presenting the power of attorney 
provide to the person an agent’s certification, 
under penalty of perjury, of any factual matter 
concerning the principal, agent, or power of 
attorney.” Tex. Est. Code Ann. § 751.203. 
Therefore, the Author believes that a person can 
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require the agent to include a requested factual 
statement in the certificate. Id. 

Further, unless otherwise required by statute or 
by the durable power of attorney document, a 
photocopy or electronically transmitted copy of 
an original durable power of attorney document 
has the same effect as the original instrument 
and may be relied on without liability by the 
person who is asked to accept it. Id. at 
751.0023(c). 

L. Agent’s Certification 

As stated above, the person to whom the power 
of attorney is presented may request that the 
agent provide an agent’s certification, under 
penalty of perjury, of any factual matter 
concerning the principal, agent, or power of 
attorney.  The statute provides a form for the 
certification for parties to use. Id. at § 
751.203(b). A copy of this form is attached 
hereto as Appendix D (with one modification to 
add lines for additional factual matters). 

Section 751.203(c) of the Texas Estates Code 
states: “[a] certification made in compliance 
with this section is conclusive proof of the 
factual matter that is the subject of the 
certification.” Id. at § 751.203(c). Further, “[a] 
person may rely on, without further investigation 
or liability to another person, an agent’s 
certification, opinion of counsel, or English 
translation that is provided to the person under 
this subchapter.” Id. at § 751.210. 

Accordingly, the author suggests that persons 
generally request agent’s certifications for any 
transaction, including individual check 
transactions. Of course, a person may have a 
particular circumstance where it wants to omit 
the requirement for an additional certification, 
and that may be done where reasonable. 

It may be convenient for a person to have a form 
certification on hand and to provide a notary 
service for agents wanting to make a transaction. 
With respect to employees notarizing a 
certification, there is no per se prohibition to an 
employee doing so. In fact, Texas Finance Code 
Section 59.003 provides: “[a] notary public is 

not disqualified from taking an acknowledgment 
or proof of a written instrument as provided by 
Section 406.016, Government Code, solely 
because of the person’s ownership of stock or a 
participation interest in or employment by a 
financial institution that is an interested party to 
the underlying transaction.” Tex. Fin. Code Ann. 
§ 59.003. 

If a dispute ever arises, however, a person 
should be aware that the fact that the employee 
notarized the certification may be used as 
evidence. For that reason, the better practice 
would be for a non-interested third party to 
notarize the certification. 

The Author has provided a proposed form for a 
request for an agent’s certification as Exhibit F. 

M. Physician’s Written Statement 

If the power of attorney becomes effective on 
the disability or incapacity of the principal, the 
person may also request that the certification 
include a written statement from a physician that 
states that the principal is presently disabled or 
incapacitated. Id. at § 751.203.  

Unless otherwise defined in the power of 
attorney document, a person is considered 
disabled or incapacitated for the purposes of the 
durable power of attorney if a physician certifies 
in writing at a date later than the date of the 
power of attorney document that, based on the 
physician’s medical examination of the person, 
the person is determined to be mentally 
incapable of managing the person’s financial 
affairs. Tex. Est. Code Ann. § 751.00201.  

For any springing durable power of attorney 
document (one that becomes effective upon the 
disability or incapacity of the principal), a 
person has the right to request a writing from a 
doctor stating that the principal is disabled or 
incapacitated. The author would recommend that 
a person request that physician’s written 
statement for any springing power of attorney 
document that is presented. The Author has 
provided a proposed form for a physician’s 
written statement as Exhibit E. 
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The request for medical information about a 
principal raises HIPAA privacy issues. 45 
C.F.R. Section 164.502, which pertains to the 
general permissible uses and disclosures of 
protected health information, protects the 
disclosure of a person’s medical information. 
The protected health care information is 
individually identifiable health information held 
or transmitted by a covered entity (which 
includes most health care providers) in any form 
or media, whether electronic, paper or oral and 
includes the patient’s past, present, and future 
physical or mental health condition. 45 C.F.R. 
Section 164.508 pertains to the uses and 
disclosures of protected health information for 
which an authorization is required. A provider 
must obtain the principal’s written authorization 
for any use or disclosure of protected health 
information that is not for treatment, payment or 
health care operations, or otherwise permitted or 
required by the privacy rule. All authorizations 
must be in plain language, and contain specific 
information regarding the information to be 
disclosed or used, the person(s) disclosing and 
receiving the information, expiration, right to 
revoke in writing, and other data and terms. A 
medical power of attorney holder may 
potentially sign a release for this type of 
information. Tex. Health & Safety Code Ann. § 
166.157. A medical power of attorney or other 
written authorization should specifically state 
that medical care information can be shared with 
the agent who has been assigned power of 
attorney. That way, any health care provider 
reviewing the medical power of attorney can be 
assured that he or she will not be in breach of 
HIPAA privacy rules, and subject to related 
fines, if a principal’s health care information 
needs to be shared with the named 
representative. 

In the end, if the principal’s physician will not 
provide any written information about the 
principal’s ability to manage their financial 
affairs, then the person does not have to accept 
the durable power of attorney and may reject it. 
So, the burden is on the agent to obtain the 
medical opinion if they want the person to close 
the transaction. 

N. Opinion Of Counsel 

Before accepting a power of attorney, the person 
may request from the agent an opinion of 
counsel regarding any matter of law concerning 
the power of attorney so long as the person 
provides to the agent the reason for the request 
in a writing or other record. Id. at § 751.204(a). 
If timely sought, this opinion will be prepared by 
the principal or agent, at the principal’s expense. 
Id. at § 751.204(b). However, if the person 
requests the opinion later than the tenth business 
day after the date the agent presents the power of 
attorney and there has not otherwise been an 
agreed-upon extension, the principal or agent 
may, but is not required to, provide the opinion 
and it will be done at the requestor’s expense. Id. 
at § 751.204(c). 

The Author recommends that when the person is 
presented with a power of attorney document 
that is prepared in another state or that does not 
meet the statutory form, that the person timely 
requested an opinion of counsel on whether the 
power of attorney document is enforceable and 
valid. Further, if the person has any doubt 
regarding the propriety of the transaction, the 
person should request an attorney’s opinion that 
the transaction is appropriate and not in breach 
of any duties that the agent owes the principal. 

The Author has provided a proposed form for a 
request for an opinion of counsel as Exhibit F. 

O.  English Translation 

The person may request from the agent 
presenting the power of attorney document that 
the agent provide an English translation of the 
power of attorney document if some or all of the 
power of attorney document is not written in 
English. Id. at § 751.205(a). If timely requested 
(within five days of getting the power of 
attorney document), the translation must be 
provided by the principal or agent at the 
principal’s expense. Id. at § 751.205(b). 
However, if, without an extension, the person 
requests the translation later than the fifth 
business day after the date the power of attorney 
is presented, the principal or agent may, but is 
not required to, provide the translation at the 
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requestor’s expense. Id. If the person asks for an 
English translation, then the power of attorney is 
not considered presented until the date the 
person receives the translation. Id. at § 
751.201(d). At that point the person can request 
a certification and/or attorney opinion. 

A person should generally request an English 
translation when presented with a power of 
attorney document that is not in English. If 
nothing else, this will delay the time periods for 
compliance and/or requesting an agent’s 
certificate or opinion of counsel. The durable 
power of attorney is not considered presented for 
acceptance until the date the person receives the 
translation.  In this instance, the author advises 
not requesting an agent’s certification, 
physician’s written statement, or the opinion of 
counsel until after receipt of the English 
translation in order to extend the period allowed 
to accept or reject the power of attorney. 

The Author has provided a proposed form for a 
request for an English translation as Exhibit F. 

P. Person Accepting Power Of Attorney 
Has Defenses  

The statutes have many different protections for 
those who are asked to accept a power of 
attorney document.  

The statutes protect a person who receives a 
copy of a power of attorney document: “a 
photocopy or electronically transmitted copy of 
an original durable power of attorney . . . may be 
relied on, without liability, by a person who is 
asked to accept the durable power of attorney to 
the same extent as the original.” Tex. Est. Code 
Ann. § 751.0023(c). 

A signature on a power of attorney that purports 
to be the signature of the principal is presumed 
to be genuine. Id. at § 751.022. A person who in 
good faith accepts a power of attorney without 
actual knowledge that the signature of the 
principal is not genuine may rely on a 
presumption that the signature is genuine and 
that the power of attorney was properly 
executed. Id. at § 751.209(a). Additionally, a 
person who in good faith accepts a power of 

attorney without actual knowledge that the 
power of attorney is void, invalid, or terminated, 
that the purported agent’s authority is void, 
invalid, or terminated, or that the agent is 
exceeding or improperly exercising the agent’s 
authority may rely on the power of attorney as 
if: (1) the power of attorney were genuine, valid, 
and still in effect; (2) the agent’s authority were 
genuine, valid, and still in effect; and (3) the 
agent had not exceeded and had properly 
exercised the authority. Id. at § 751.209(b). 

These provisions provide limited protections to 
the person accepting the power of attorney 
document. The person is protected if it acts in 
good faith and without actual knowledge of a 
defect. That simply means that there may be a 
fact issue regarding “good faith” or “actual 
knowledge.” The statute also does not state 
whose burden it is to prove “good faith” or 
“actual knowledge” or the lack thereof.  

The statutes protect a person receiving a 
certification, opinion, or translation: “A person 
may rely on, without further investigation or 
liability to another person, an agent’s 
certification, opinion of counsel, or English 
translation that is provided to the person under 
this subchapter.” Tex. Est. Code Ann. § 751.210. 
So, if the certification has false statements, the 
person has no duty to investigate those facts and 
may rely on the certification without liability to 
a third party. For example, if the agent states that 
the principal has never revoked the power of 
attorney, but the principal really did so, then a 
financial institution that conducted a transaction 
with the agent has a defense if the executor of 
the principal’s estate later sues based on the 
transaction. 

It should be noted that the provision dealing 
with a certification, opinion, or translation does 
not expressly have a “good faith” or “actual 
knowledge” requirement. It appears that this 
defense is unqualified. But there is an argument 
that a person that knows that a certification, 
opinion, or translation is false did not “rely” on 
it and cannot take advantage of the liability 
protection. 
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A person is not considered to have actual 
knowledge of a fact relating to a power of 
attorney, principal, or agent if the employee 
conducting the transaction or activity involving 
the power of attorney does not have actual 
knowledge of the fact. Id. at § 751.211. A person 
is considered to have actual knowledge of a fact 
relating to a power of attorney, principal, or 
agent if the employee conducting the transaction 
or activity involving the power of attorney has 
actual knowledge of the fact. Id. at § 751.211. 
“Actual knowledge” means the knowledge of a 
person without that person making any due 
inquiry and without any imputed knowledge. Id. 
at § 751.002.  

This is a very favorable definition of actual 
knowledge for financial institutions. A principal 
may have relationships in multiple parts of a 
financial institution: commercial (loans), retail 
(accounts), and fiduciary (trust administration, 
investment advisor). The fact that a person in the 
trust department may know something about the 
principal and agent will not be imputed to the 
teller that closes a transaction for the agent. The 
transaction will be judged solely by the teller’s 
actual knowledge without the teller making any 
inquiry with other parts of the financial 
institution and without the teller being imputed 
the knowledge of the trust administrator.  

Q. Defenses and Protections for Person 
Accepting POA Could Be Broader 

It is helpful to compare the protections in the 
power of attorney act with other statutory 
protections. Regarding joint accounts, a financial 
institution has a statutory protection from 
account holders’ claims arising from the bank 
paying a party to the account. A multiple-party 
account may be paid, on request, to any one or 
more of the parties to that account. Tex. Est. 
Code Ann. §113.202.    

Moreover, the Estates Code has specific 
provisions allowing a financial institution to pay 
account parties for joint accounts, P.O.D. 
accounts, and trust accounts.  Tex. Est. Code 
Ann. §§ 113.203, 113.204, 113.205. Moreover, 
“[a] financial institution that pays an amount 
from a joint account to a surviving party to that 

account in accordance with a written agreement 
under Section 113.151 is not liable to an heir, 
devisee, or beneficiary of the deceased party’s 
estate.”  Tex. Est. Code Ann. §113.207. 

The Estates Code also expressly states that 
payment in accordance with these provisions 
discharges a financial institution from liability.  
Section 113.209 states: 

(a)  Payment made in 
accordance with Section 
113.202, 113.203, 113.204, 
113.205, or 113.207 discharges 
the financial institution from all 
claims for those amounts paid 
regardless of whether the 
payment is consistent with the 
beneficial ownership of the 
account between parties, P.O.D. 
payees, or beneficiaries, or their 
successors. 

(b)  The protection provided by 
Subsection (a) does not extend 
to payments made after a 
financial institution receives, 
from any party able to request 
present payment, written notice 
to the effect that withdrawals in 
accordance with the terms of the 
account should not be permitted. 
Unless the notice is withdrawn 
by the person giving the notice, 
the successor of a deceased 
party must concur in a demand 
for withdrawal for the financial 
institution to be protected under 
Subsection (a). 

(c)  No notice, other than the 
notice described by Subsection 
(b) or any other information 
shown to have been available to 
a financial institution affects the 
institution’s right to the 
protection provided by 
Subsection (a). 

(d)  The protection provided by 
Subsection (a) does not affect 



LEGISLATIVE UPDATE: NEW VULNERABLE PERONS AND POA STATUTES – PAGE 11 

the rights of parties in disputes 
between the parties or the 
parties’ successors concerning 
the beneficial ownership of 
funds in, or withdrawn from, 
multiple-party accounts. 

Tex. Est. Code Ann. §113.209.  Therefore, a 
financial institution cannot be liable for paying 
funds in an account to a party on the account. 
For example, in Nipp v. Broumley, the court of 
appeals noted that the defendant, as a party to 
the account, had a right to withdraw all of the 
money in the CDs he held with his mother and 
that the bank could not be held liable for 
allowing him to do so even though the son did 
not have any beneficial ownership in those 
funds.  285 S.W.3d 552 (Tex. App.—Waco 
2009, no pet.). The estate’s only claims were 
against the defendant and not the bank.  See id.  
See also Bandy v. First State Bank, 835 S.W.2d 
609, 615-16 (Tex. 1992) (holding bank is not 
liable for paying funds to one of named holders 
of a joint account, even after executor of other 
named holder’s estate demanded payment);  
Clark v. Wells Fargo Bank, N.A., No. 01-08-
00887–CV, 2010 Tex. App. LEXIS 4376, at 
*12-13 (Tex. App.—Houston [1st Dist.] June 
10, 2010, no pet.);  MBank Corpus Christi, N.A. 
v. Shiner, 840 S.W.2d 724, 727 (Tex. App.—
Corpus Christi 1992, no writ) (“Thus, between 
competing interests in a joint account, the bank 
is fully discharged from liability when it pays 
the other party on the account, unless one of the 
parties gives written notice to the bank that no 
payment should be made.”). 

R. Grounds For Refusing Acceptance  

A person is not required to accept a power of 
attorney if: the person would not otherwise be 
required to enter into a transaction with the 
principal; the transaction would violate another 
law or a request from law enforcement; the 
person filed a SAR regarding the principal or 
agent or the principal or agent has prior criminal 
activity; the person has a negative business 
history with the agent; the person knows that the 
principal has revoked the agent’s authority; the 
agent refused to provide a certification, opinion, 
or translation; the person believes in good faith 

that a certification, opinion, or translation is 
incorrect or deficient; the person believes in 
good faith that the agent does not have authority 
to conduct the transaction; the person has 
knowledge that a judicial proceeding has been 
instigated regarding the power of attorney 
document or has been completed with negative 
results for the document; the person receives 
conflicting instructions from co-agents; the 
person has knowledge that a complaint has been 
raised to the proper authorities that the principal 
may be subject to physical or financial abuse, 
neglect, exploitation, or abandonment by the 
agent or a person acting with or on behalf of the 
agent; or the law that would apply to the power 
of attorney document does not require the person 
to accept the document. 

The statute provides: 

(1)  the person would not 
otherwise be required to engage 
in a transaction with the 
principal under the same 
circumstances, including a 
circumstance in which the agent 
seeks to: (A) establish a 
customer relationship with the 
person under the power of 
attorney when the principal is 
not already a customer of the 
person or expand an existing 
customer relationship with the 
person under the power of 
attorney; or (B) acquire a 
product or service under the 
power of attorney that the 
person does not offer; 

(2)  the person’s engaging in the 
transaction with the agent or 
with the principal under the 
same circumstances would be 
inconsistent with: (A) another 
law of this state or a federal 
statute, rule, or regulation; (B) a 
request from a law enforcement 
agency; or (C) a policy adopted 
by the person in good faith that 
is necessary to comply with 
another law of this state or a 
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federal statute, rule, regulation, 
regulatory directive, guidance, 
or executive order applicable to 
the person; 

(3)  the person would not 
engage in a similar transaction 
with the agent because the 
person or an affiliate1 of the 
person: (A) has filed a 
suspicious activity report as 
described by 31 U.S.C. Section 
5318(g) with respect to the 
principal or agent; (B) believes 
in good faith that the principal 
or agent has a prior criminal 
history involving financial 
crimes; or (C)  has had a 
previous, unsatisfactory 
business relationship with the 
agent due to or resulting in: (i) 
material loss to the person; (ii) 
financial mismanagement by the 
agent; (iii) litigation between 
the person and the agent 
alleging substantial damages; or 
(iv) multiple nuisance lawsuits 
filed by the agent;  

(4) the person has actual 
knowledge of the termination of 
the agent’s authority or of the 
power of attorney before an 
agent’s exercise of authority 
under the power of attorney; 

(5)  the agent refuses to comply 
with a request for a certification, 
opinion of counsel, or 
translation under Section 
751.201 or, if the agent 
complies with one or more of 
those requests, the requestor in 
good faith is unable to 
determine the validity of the 
power of attorney or the agent’s 

                                                 
1 “Affiliate” means “a business entity that directly or 
indirectly controls, is controlled by, or is under 
common control with another business entity.” Tex. 
Est. Code § 751.002(2). 

authority to act under the power 
of attorney because the 
certification, opinion, or 
translation is incorrect, 
incomplete, unclear, limited, 
qualified, or otherwise deficient 
in a manner that makes the 
certification, opinion, or 
translation ineffective for its 
intended purpose, as determined 
in good faith by the requestor; 

(6)  regardless of whether an 
agent’s certification, opinion of 
counsel, or translation has been 
requested or received by the 
person under this subchapter, 
the person believes in good faith 
that: (A) the power of attorney 
is not valid; (B) the agent does 
not have the authority to act as 
attempted; or (C) the 
performance of the requested 
act would violate the terms of: 
(i) a business entity’s governing 
documents; or (ii) an agreement 
affecting a business entity, 
including how the entity’s 
business is conducted;  

(7) the person commenced, or 
has actual knowledge that 
another person commenced, a 
judicial proceeding to construe 
the power of attorney or review 
the agent’s conduct and that 
proceeding is pending;  

(8) the person commenced, or 
has actual knowledge that 
another person commenced, a 
judicial proceeding for which a 
final determination was made 
that found: (A) the power of 
attorney invalid with respect to 
a purpose for which the power 
of attorney is being presented 
for acceptance; or (B) the agent 
lacked the authority to act in the 
same manner in which the agent 
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is attempting to act under the 
power of attorney; 

(9)  the person makes, has 
made, or has actual knowledge 
that another person has made a 
report to a law enforcement 
agency or other federal or state 
agency, including the 
Department of Family and 
Protective Services, stating a 
good faith belief that the 
principal may be subject to 
physical or financial abuse, 
neglect, exploitation, or 
abandonment by the agent or a 
person acting with or on behalf 
of the agent; 

(10)  the person receives 
conflicting instructions or 
communications with regard to 
a matter from co-agents acting 
under the same power of 
attorney or from agents acting 
under different powers of 
attorney signed by the same 
principal or another adult acting 
for the principal as authorized 
by Section 751.0021, provided 
that the person may refuse to 
accept the power of attorney 
only with respect to that matter; 
or 

(11)  the person is not required 
to accept the durable power of 
attorney by the law of the 
jurisdiction that applies in 
determining the power of 
attorney’s meaning and effect, 
or the powers conferred under 
the durable power of attorney 
that the agent is attempting to 
exercise are not included within 
the scope of activities to which 
the law of that jurisdiction 
applies. 

Id. at § 751.206.  

S. Party Refusing A Power Of Attorney 
Must Give A Timely Response.  

Generally, if a person refuses to accept a power 
of attorney, then that person should provide the 
agent a written statement setting forth the reason 
or reasons for the refusal. Id. at § 751.207. 
However, if the person is refusing the power of 
attorney due to a reason set forth in Section 
751.206(2) or (3), then the person shall provide 
to the agent a written statement signed by the 
person under penalty of perjury stating that the 
reason for the refusal is a reason described by 
Section 751.206(2) or (3), and the person is not 
required to provide any additional explanation. 
Id. at § 751.207(b). This response must be 
provided to the agent on or before the date the 
person would otherwise be required to accept the 
power of attorney. Id. at § 751.207(c). 

It is very important to note that Federal law 
requires a suspicious activity report be kept 
confidential and prohibits disclosure of a report 
of any information revealing its existence. 31 
U.S.C. § 5318(g)(2)(A); 31 CFR § 103.18(e). 
Accordingly, making specific reference to 
751.206(3)(A) would likely violate federal law. 
If a person has to file a SAR, and that is the 
basis for rejecting a power of attorney 
document, the author recommends that the 
person retain an attorney to provide a legal 
opinion on the person’s duties under federal law. 
The durable power of attorney act expressly 
states that other laws that apply to financial 
institutions trump the act’s provisions. Tex. Est. 
Code Ann. § 751.007. So, if there is a conflict, 
federal law would control.   

T. New Vulnerable Persons Statute 
Impacts Use of Power of Attorney 
Documents 

If the person is a financial institution, broker, or 
financial advisor, it should create policies 
regarding the exploitation of vulnerable persons. 
The Texas Legislature recently created new 
statutes that require employees to report 
suspected financial exploitation, a person to 
assess that conduct and to report to a 
governmental agency, persons to institute 
policies for this reporting, and for persons to 
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potentially put a hold on transactions where 
suspected financial exploitation is occurring.  

“Financial exploitation” means:  

(A) the wrongful or 
unauthorized taking, 
withholding, appropriation, or 
use of the money, assets, or 
other property or the identifying 
information of a person; or (B) 
an act or omission by a person, 
including through the use of a 
power of attorney on behalf of, 
or as the conservator or 
guardian of, another person, to: 
(i) obtain control, through 
deception, intimidation, fraud, 
or undue influence, over the 
other person’s money, assets, or 
other property to deprive the 
other person of the ownership, 
use, benefit, or possession of the 
property; or (ii) convert the 
money, assets, or other property 
of the other person to deprive 
the other person of the 
ownership, use, benefit, or 
possession of the property.  

Tex. Fin. Code Ann. § 280.001(3).  

This statute expressly references the use of 
power of attorney documents. Id. Further, the 
Texas Estates Code § 751.206(9) dealing with 
valid reasons to refuse to accept power of 
attorney documents expressly references reports 
of financial exploitation. Tex. Est. Code § 
751.206(9).  

So, persons should evaluate who is benefiting 
from the transaction, and if there is evidence that 
the agent is benefiting, there should be an 
evaluation of whether a report of financial 
exploitation should be made. 

U. Cause Of Action For Wrongfully 
Refusing Power Of Attorney  

The principal or agent may bring an action 
against a person who wrongfully refuses to 

accept a power of attorney. Id. at § 751.212(a). 
This suit may not be commenced until after the 
date the person is required to accept the power 
of attorney. Id. at § 751.212(b). The exclusive 
remedies are that the court shall order the person 
to accept the power of attorney and may award 
the plaintiff court costs and reasonable and 
necessary attorney’s fees. Id. at § 751.212(c). 
The court shall dismiss an action that was 
commenced after the date a written statement 
was provided to the agent. Id. at § 751.212(d). If 
the agent receives a written statement after the 
date a timely action is commenced, the court 
may not order the person to accept the power of 
attorney, but instead may award the plaintiff 
court costs and reasonable and necessary 
attorney’s fees. Id. at § 751.212(e). To the 
contrary, a court may award costs and fees to the 
defendant if: (1) the court finds that the action 
was commenced after the date the written 
statement was timely provided to the agent; (2) 
the court expressly finds that the refusal was 
permitted; or (3) Section 751.212(e) does not 
apply and the court does not issue an order 
ordering the person to accept the power of 
attorney. Id. at § 751.213. 

V. Person May Bring Suit To Construe 
Power Of Attorney  

A person who is asked to accept a power of 
attorney may bring an action requesting a court 
to construe, or determine the validity or 
enforceability of, the power of attorney. Id. at § 
751.251(b). This provision does not expressly 
allow a person to receive an award of attorney’s 
fees or court costs from the agent or principal. 
The person may potentially also assert a request 
for a declaratory judgment regarding the 
effectiveness of the power of attorney document, 
and that statute allows a trial court to potentially 
award fees. Tex. Civ. Prac. & Rem. Code Ann. 
37.009. 

W. Agent Can Change Rights of 
Survivorship And Beneficiary 
Designations If Granted That Authority 

If the principal provides for such power in the 
power of attorney document, the agent may 
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create or change rights of survivorship or 
beneficiary designations. 

1. Power To Create Or Modify 
Survivorship And Beneficiary 
Rights  

Section 751.031 provides that if the principal 
grants the following authority in the power of 
attorney document, the agent may: “(1) create, 
amend, revoke, or terminate an inter vivos trust; 
(2)  make a gift; (3) create or change rights of 
survivorship; (4) create or change a beneficiary 
designation; or (5) delegate authority granted 
under the power of attorney.” Tex. Est. Code 
Ann. 751.031(b). The provision does limit this 
right: an agent who is not “an ancestor, spouse, 
or descendant of the principal may not exercise 
authority under the power of attorney to create 
in the agent, or in an individual to whom the 
agent owes a legal obligation of support, an 
interest in the principal’s property, whether by 
gift, right of survivorship, beneficiary 
designation, disclaimer, or otherwise.” Id. at 
§751.031(c). However, that limitation is, itself, 
limited by the following clause: “[u]nless the 
durable power of attorney otherwise provides.” 
Id. So, if the power of attorney document 
expressly allows the agent to name himself or 
herself as a beneficiary, the agent can do so. If 
the agent is the principal’s ancestor, spouse, or 
descendant, then the agent can name himself or 
herself as a beneficiary.  

Unless the power of attorney otherwise provides, 
and agent can: 

(1)  create or change a 
beneficiary designation under an 
account, contract, or another 
arrangement that authorizes the 
principal to designate a 
beneficiary, including an 
insurance or annuity contract, a 
qualified or nonqualified 
retirement plan, including a 
retirement plan as defined by 
Section 752.113, an 
employment agreement, 
including a deferred 

compensation agreement, and a 
residency agreement; 

(2)  enter into or change a 
P.O.D. account or trust account 
under Chapter 113; or 

(3)  create or change a 
nontestamentary payment or 
transfer under Chapter 111. 

Id. at § 751.033.   

Under Section 752.108(b) and Sections 
752.113(b) and (c), unless the principal has 
granted the authority to create or change a 
beneficiary designation expressly as required by 
Section 751.031(b)(4), an agent may be named a 
beneficiary of an insurance contract, an 
extension, renewal, or substitute for the contract, 
or a retirement plan only to the extent the agent 
was named as a beneficiary by the principal 
before executing the power of attorney. Id. at §§ 
752.108(b), 752.113(b), (c). “If an agent is 
granted authority under Section 751.031(b)(4) 
and the durable power of attorney grants the 
authority to the agent described in Section 
752.108 or 752.113, then, unless the power of 
attorney otherwise provides, the authority of the 
agent to designate the agent as a beneficiary is 
not subject to the limitations prescribed by 
Sections 752.108(b) and 752.113(c).” Id. at 
§751.033.  “If an agent is not granted authority 
under Section 751.031(b)(4) but the durable 
power of attorney grants the authority to the 
agent described in Section 752.108 or 752.113, 
then, unless the power of attorney otherwise 
provides and notwithstanding Section 751.031, 
the agent’s authority to designate the agent as a 
beneficiary is subject to the limitations 
prescribed by Sections 752.108(b) and 
752.113(c).” Id. at § 751.033(c).  

So, in other words, if the power of attorney 
document expressly allows the agent to name 
himself or herself as a beneficiary of a 
retirement or insurance contract, he or she can 
do so even if he or she was not previously 
named a beneficiary. If the power of attorney 
document does not expressly allow the agent to 
name himself or herself, but there is a general 
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power to enter into retirement and insurance 
transactions, then the agent can name himself or 
herself as a beneficiary only if he or she was 
previously so named by the principal.  

2. Agent’s Gifting Powers  

Unless the durable power of attorney otherwise 
provides, a general grant of authority to make a 
gift only authorizes the agent to:  

(1)  make outright to, or for the 
benefit of, a person a gift of any 
of the principal’s property, 
including by the exercise of a 
presently exercisable general 
power of appointment held by 
the principal, in an amount per 
donee not to exceed: (A)  the 
annual dollar limits of the 
federal gift tax exclusion under 
Section 2503(b), Internal 
Revenue Code of 1986, 
regardless of whether the 
federal gift tax exclusion applies 
to the gift; or (B)  if the 
principal’s spouse agrees to 
consent to a split gift as 
provided by Section 2513, 
Internal Revenue Code of 1986, 
twice the annual federal gift tax 
exclusion limit; and 

(2)  consent, as provided by 
Section 2513, Internal Revenue 
Code of 1986, to the splitting of 
a gift made by the principal’s 
spouse in an amount per donee 
not to exceed the aggregate 
annual federal gift tax 
exclusions for both spouses. 

Id. at §751.032.  

The agent may make a gift only as the agent 
determines is consistent with the principal’s 
objectives if the agent actually knows those 
objectives. Id. If the agent does not know the 
principal’s objectives, the agent may make a gift 
of the principal’s property “only as the agent 
determines is consistent with the principal’s best 

interest based on all relevant factors, including 
the factors listed in Section 751.122 and the 
principal’s personal history of making or joining 
in making gifts.” Id. 

3. Duty To Preserve Principal’s 
Estate Plan  

The statute provides that the agent should take 
into account the principal’s estate plan in 
making decisions:  

An agent shall preserve to the 
extent reasonably possible the 
principal’s estate plan to the 
extent the agent has actual 
knowledge of the plan if 
preserving the plan is consistent 
with the principal’s best interest 
based on all relevant factors, 
including: (1) the value and 
nature of the principal’s 
property; (2) the principal’s 
foreseeable obligations and need 
for maintenance; (3) 
minimization of taxes, including 
income, estate, inheritance, 
generation-skipping transfer, 
and gift taxes; and (4) eligibility 
for a benefit, a program, or 
assistance under a statute or 
regulation.  

Id. at 751.122. 

4. Concern With New Provisions 
Broadening Agent’s Authority  

It is not uncommon for an agent to take 
advantage of the power that he or she has 
regarding the principal’s assets. The agent may 
start taking assets for his or her own benefit, use 
the principal’s assets as collateral for a loan to 
the agent, receive assets for the agent’s own 
benefit that should be deposited into the 
principal’s accounts, create new accounts or 
change account signature cards that create an 
ownership interest in the agent, etc.  

The new provisions of the Estates Code allow a 
principal to allow an agent to name himself or 
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herself as the beneficiary of accounts, insurance 
products, and retirement accounts. The author 
has grave concerns about the way that 
vulnerable persons sign power of attorney 
documents. Principals often have diminished 
capacity at the time that power of attorney 
documents are executed. Attorneys, who are 
often retained by the agent, may not adequately 
explain all of the provisions of the power of 
attorney document. An agent may not even 
retain an attorney and may simply create such a 
document (from the statutory form) and have the 
principal sign it without any explanation.  

Principals routinely use beneficiary designations 
as a form of estate planning. So, the principal 
may execute a will and omit a person or 
decrease a devise to that person if the principal 
has otherwise already provided for that person 
via a beneficiary designation. If a power of 
attorney document is signed with broad powers 
that the principal does not really understand, the 
agent may completely change the principal’s 
estate planning by changing beneficiary 
designation. If the power of attorney document 
allows the agent to name himself or herself, then 
the agent can take property that should go to 
someone else and give it to himself or herself. In 
any event, the agent can redirect assets from the 
person the principal originally intended to have 
those assets and give them to someone else. 
There is no need for these results. In the author’s 
opinion, the ability of an agent to effectuate 
transactions for the principal’s benefit should 
not include the ability to change beneficiary 
designations that only impact who gets the assets 
once the principal is deceased. Should an agent 
be able to execute a new will for the principal 
and name himself or herself as the beneficiary of 
the estate or name someone else? Of course not. 
Yet, that is essentially what the statute allows 
regarding non-probate assets. 

II. NEW EXPLOITATION OF 
VULNERABLE PERSONS STATUTE 

A. Introduction 

The Texas Legislature passed, and the Governor 
signed, an act that creates new protections for 
vulnerable individuals. HB 3921 creates a new 

chapter 280 of the Texas Finance Code and a 
new Article 581, Section 45, of the Texas 
Securities Act in the Texas Civil Statutes. The 
Texas Legislature now requires employees to 
report suspected incidences of financial 
exploitation to their employers, and for the 
financial institution, security dealers, or financial 
adviser to similarly make reports to the Texas 
Department of Family and Protective Services 
(the “Department”). This legislation took effect 
September 1, 2017. Legislative history provides: 

Interested parties contend that 
certain vulnerable adults lose a 
significant amount of money 
each year to fraud and financial 
exploitation. H.B. 3921 seeks to 
protect the financial well-being 
of these individuals by 
authorizing financial 
institutions, securities dealers, 
and investment advisers to place 
a hold on suspicious 
transactions involving these 
vulnerable adults and by 
requiring the reporting of 
suspected financial exploitation. 

B. Definitions Of Vulnerable Person And 
Financial Exploitation  

A “vulnerable adult” means someone who is 
sixty-five (65) years or older or a person with a 
disability. Tex. Fin. Code Ann. § 280.001. The 
term “exploitation” means: “the act of forcing, 
compelling, or exerting undue influence over a 
person causing the person to act in a way that is 
inconsistent with the person’s relevant past 
behavior or causing the person to perform 
services for the benefit of another person.” Id. at 
§ 280.001(2). 

“Financial exploitation” means:  

(A) the wrongful or 
unauthorized taking, 
withholding, appropriation, or 
use of the money, assets, or 
other property or the identifying 
information of a person; or (B) 
an act or omission by a person, 
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including through the use of a 
power of attorney on behalf of, 
or as the conservator or 
guardian of, another person, to: 
(i) obtain control, through 
deception, intimidation, fraud, 
or undue influence, over the 
other person’s money, assets, or 
other property to deprive the 
other person of the ownership, 
use, benefit, or possession of the 
property; or (ii) convert the 
money, assets, or other property 
of the other person to deprive 
the other person of the 
ownership, use, benefit, or 
possession of the property. 

 Tex. Fin. Code Ann. § 280.001(3). 

C. Financial Institutions 

1. Employee Reporting Obligation  

Section 280.002 provides that “if an employee 
of a financial institution has cause to believe that 
financial exploitation of a vulnerable adult who 
is an account holder with the financial institution 
has occurred, is occurring, or has been 
attempted, the employee shall notify the 
financial institution of the suspected financial 
exploitation.” Tex. Fin. Code Ann. § 280.002. 
“Financial Institution” means: “a state or 
national bank, state or federal savings and loan 
association, state or federal savings bank, or 
state or federal credit union doing business in 
this state.” Tex. Fin. Code Ann. § 277.001. 

From a practical perspective, this provision 
requires employers to educate and train 
employees about financial exploitation so that 
they know when to suspect that it is occurring. 

2. Financial Institution Reporting 
Obligation  

If an employee makes such a report or the 
financial institution otherwise has cause to 
believe a reportable event has occurred, then the 
financial institution shall assess the suspected 
financial exploitation and submit a report to the 

Department. Id. at § 280.002. The report shall 
include: (1) the name, age, and address of the 
elderly person or person with a disability; (2) the 
name and address of any person responsible for 
the care of the elderly person or person with a 
disability; (3) the nature and extent of the 
condition of the elderly person or person with a 
disability; (4) the basis of the reporter’s 
knowledge; and (5) any other relevant 
information. Id. (citing Tex. Hum. Res. Code § 
48.051). The financial institution should submit 
the report not later than the earlier of: (1) the 
date it completes an assessment of the suspected 
financial exploitation; or (2) the fifth business 
day after the date the financial institution is 
notified of the suspected financial exploitation 
or otherwise has cause to believe that the 
suspected financial exploitation has occurred, is 
occurring, or has been attempted. Id. 
Furthermore, a financial institution may at the 
time the financial institution submits the report 
also notify a third party reasonably associated 
with the vulnerable adult of the suspected 
financial exploitation, unless the financial 
institution suspects that the third party is guilty 
of financial exploitation of the vulnerable adult. 
Id. at § 280.003. 

3. Who Are “Account Holders”? 

The statute does not define “account” or 
“account holder.” Texas Estate’s Code section 
113.001 provides that “account” means “a 
contract of deposit of funds between the 
depositor and a financial institution. The term 
includes a checking account, savings account, 
certificate of deposit, share account, or other 
similar arrangement.” Tex. Est. Code § 
113.001(1) (emphasis added).  The vague term: 
“or other similar arrangement” does not provide 
a lot of limitation on what is meant by 
“account.” 

Section 113.004 describes multiple types of 
accounts, including convenience accounts, joint 
accounts, multi-party accounts, POD accounts, 
and trust accounts. Tex. Est. Code Ann. § 
113.004. 

“Convenience account” means an account that: 
“(A) is established at a financial institution by 
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one or more parties in the names of the parties 
and one or more convenience signers;  and (B) 
has terms that provide that the sums on deposit 
are paid or delivered to the parties or to the 
convenience signers “for the convenience” of 
the parties.” Id. at § 113.004(1). 

“Joint account” means “an account payable on 
request to one or more of two or more parties, 
regardless of whether there is a right of 
survivorship.” Id. at § 113.004(2). 

“Multiple-party account” means a “joint 
account, a convenience account, a P.O.D. 
account, or a trust account.” Id. at § 113.004(3).  
The term does not include an account 
established for the deposit of funds of a 
partnership, joint venture, or other association 
for business purposes, or an account controlled 
by one or more persons as the authorized agent 
or trustee for a corporation, unincorporated 
association, charitable or civic organization, or a 
regular fiduciary or trust account in which the 
relationship is established other than by deposit 
agreement. Id. 

“P.O.D. account,” including an account 
designated as a transfer on death or T.O.D. 
account, means “an account payable on request 
to: (A) one person during the person’s lifetime 
and, on the person’s death, to one or more 
P.O.D. payees;  or (B) one or more persons 
during their lifetimes and, on the death of all of 
those persons, to one or more P.O.D. payees.” 
Id. at § 113.004(4). 

“Trust account” means “an account in the name 
of one or more parties as trustee for one or more 
beneficiaries in which the relationship is 
established by the form of the account and the 
deposit agreement with the financial institution 
and in which there is no subject of the trust other 
than the sums on deposit in the account.” Id. at § 
113.004(5). The deposit agreement is not 
required to address payment to the beneficiary. 
Id. The term does not include: (A) a regular 
trust account under a testamentary trust or a trust 
agreement that has significance apart from the 
account;  or (B) a fiduciary account arising from 
a fiduciary relationship, such as the attorney-
client relationship.” Id. 

There are also definitions for retirement 
accounts in Estate’s Code Section 111.051. 

4. Financial Institution’s Ability 
To Place A Hold On 
Transactions  

If a financial institution submits a report, it “(1) 
may place a hold on any transaction that: (A) 
involves an account of the vulnerable adult; and 
(B) the financial institution has cause to believe 
is related to the suspected financial exploitation; 
and (2) must place a hold on any transaction 
involving an account of the vulnerable adult if 
the hold is requested by the Department or a law 
enforcement agency.” Id. at § 280.004. This hold 
generally expires ten business days after the 
report was submitted. Id. The financial 
institution may extend a hold for an additional 
thirty business days “if requested by a state or 
federal agency or a law enforcement agency 
investigating the suspected financial 
exploitation.” Id. The financial institution may 
also petition a court to extend a hold. Id.  

5. Duty To Create Policies  

The statute requires that a financial institution 
adopt internal policies, programs, plans, or 
procedures for: (1) the employees of the 
financial institution to make the notification; and 
(2) the financial institution to conduct the 
assessment and submit the report. Id. at § 
280.002(d). These policies may authorize the 
financial institution to make a report to other 
appropriate agencies and entities. Id. at § 
280.002(e). A financial institution shall also 
adopt internal policies, programs, plans, or 
procedures for placing a hold on a transaction. 
Id. at § 280.004. 

6. Immunity   

An employee or financial institution that makes 
a report to the Department or to a third party is 
immune from any civil or criminal liability 
unless the employee or financial institution acted 
in bad faith or with a malicious purpose. Id. at § 
280.005. Further, a financial institution that in 
good faith and with the exercise of reasonable 
care places or does not place a hold on any 



LEGISLATIVE UPDATE: NEW VULNERABLE PERONS AND POA STATUTES – PAGE 20 

transaction is immune from any civil or criminal 
liability or disciplinary action resulting from that 
action or failure to act. Id. at § 280.005.  

7. Records  

A financial institution shall provide access to or 
copies of records relevant to the suspected 
financial exploitation to the Department, law 
enforcement or a prosecuting attorney. The 
provisions in Texas Finance Code Section 
59.006 relating to notice and reimbursement for 
customer records do not apply to these 
provisions.  

D. Securities Dealers and Financial 
Advisers 

1. Professionals’ Duties To 
Report.  

The new statute provides that if a securities 
professional has cause to believe that financial 
exploitation of a vulnerable adult who is an 
account holder with the dealer or investment 
adviser has occurred, is occurring, or has been 
attempted, the securities professional shall notify 
the dealer or investment adviser of the suspected 
financial exploitation. “Securities professionals” 
are agents, investment adviser representatives, or 
persons who serve in a supervisory or 
compliance capacity for a dealer or investment 
adviser.  

2. Dealer’s/Investment Adviser’s 
Duty To Report  

If a dealer or investment adviser is notified of 
suspected financial exploitation or otherwise has 
cause to believe that financial exploitation of a 
vulnerable adult who is an account holder with 
the dealer or investment adviser has occurred, is 
occurring, or has been attempted, the dealer or 
investment adviser shall assess the suspected 
financial exploitation and submit a report to the 
Securities Commissioner and the Department. 
The dealer or investment adviser shall submit 
the reports not later than the earlier of: (1) the 
date the dealer or investment adviser completes 
the dealer’s or investment adviser’s assessment 
of the suspected financial exploitation; or (2) the 

fifth business day after the date the dealer or 
investment adviser is notified of the suspected 
financial exploitation or otherwise has cause to 
believe that the suspected financial exploitation 
has occurred, is occurring, or has been 
attempted. If a dealer or investment adviser 
submits reports, they may also notify a third 
party reasonably associated with the vulnerable 
adult of the suspected financial exploitation, 
unless the dealer or investment adviser suspects 
the third party of financial exploitation of the 
vulnerable adult. 

3. Duty To Create Policies  

Each dealer and investment adviser shall adopt 
internal policies, programs, plans, or procedures 
for the securities professionals or persons 
serving in a legal capacity for the dealer or 
investment adviser to make the notification and 
for the dealer or investment adviser to conduct 
the assessment and submit reports. The policies, 
programs, plans, or procedures may authorize 
the dealer or investment adviser to report the 
suspected financial exploitation to other 
appropriate agencies and entities in addition to 
the Securities Commissioner and the 
Department, including the attorney general, the 
Federal Trade Commission, and the appropriate 
law enforcement agency. Each dealer and 
investment adviser shall also adopt internal 
policies, programs, plans, or procedures for 
placing a hold on a transaction. 

4. Ability To Place Hold On 
Transactions  

If a dealer or investment adviser submits reports, 
they: (1) may place a hold on any transaction 
that involves an account of the vulnerable adult, 
and the dealer or investment adviser has cause to 
believe is related to the suspected financial 
exploitation; and (2) must place a hold on any 
transaction involving an account of the 
vulnerable adult if the hold is requested by the 
Securities Commissioner, the Department, or a 
law enforcement agency. The hold expires ten 
business days after the date the dealer or 
investment adviser submits the reports. This can 
be extended for up to thirty business days if 
requested by a state or federal agency or a law 
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enforcement agency investigating the suspected 
financial exploitation. The dealer or investment 
adviser may also petition a court to extend a 
hold placed on any transaction. 

5. Immunity  

A securities professional, dealer, or investment 
adviser who makes a notification or report or 
who testifies or otherwise participates in a 
judicial proceeding is immune from any civil or 
criminal liability arising from the notification, 
report, testimony, or participation in the judicial 
proceeding, unless the securities professional, 
person serving in a legal capacity for the dealer 
or investment adviser, or dealer or investment 
adviser acted in bad faith or with a malicious 
purpose. A dealer or investment adviser that in 
good faith and with the exercise of reasonable 
care places or does not place a hold on any 
transaction is immune from civil or criminal 
liability or disciplinary action resulting from the 
action or failure to act. 

6. Records  

A dealer or investment adviser shall provide on 
request access to or copies of records relevant to 
the suspected financial exploitation to the 
Department, law enforcement or a prosecuting 
attorney. 

E. Other Reporting Duties  

The Texas Human Resources Code has a general 
provision that requires the reporting of the 
exploitation of elderly or disabled individuals. 
Newspaper Holdings, Inc. v. Crazy Hotel 
Assisted Living, Ltd., 416 S.W.3d 71, 89 (Tex. 
App.—Houston [1st Dist.] 2013, pet. denied). 
Section 48.051 states: “a person having cause to 
believe that an elderly person, a person with a 
disability, or an individual receiving services 
from a provider as described by Subchapter F is 
in the state of abuse, neglect, or exploitation 
shall report the information required by 
Subsection (d) immediately to the department.” 
Tex. Hum. Res. Code § 48.051. In the Texas 
Human Resources Code, the term “exploitation” 
means “the illegal or improper act or process of 
a caretaker, family member, or other individual 

who has an ongoing relationship with an elderly 
person or person with a disability that involves 
using, or attempting to use, the resources of the 
elderly person or person with a disability, 
including the person’s social security number or 
other identifying information, for monetary or 
personal benefit, profit, or gain without the 
informed consent of the person.” Id. at § 48.002. 
Importantly, the Texas Human Resources Code 
provides a criminal penalty for not reporting the 
exploitation: “[a] person commits an offense if 
the person has cause to believe that an elderly 
person or person with a disability has been 
abused, neglected, or exploited or is in the state 
of abuse, neglect, or exploitation and knowingly 
fails to report in accordance with this chapter.” 
Id. at § 48.052. Generally, this offense is a Class 
A misdemeanor. Id. The Texas Human 
Resources Code has similar immunity defenses 
for making reports. Id. § 48.054.  

Courts have held that the qualified immunity 
defense is an affirmative defense and that the 
defendant has the burden of showing that a 
defendant was not acting “in bad faith or with a 
malicious purpose”—i.e., in good faith—when 
he made his report of elder abuse. Scarbrough v. 
Purser, No. 03-13-00025-CV, 2016 Tex. App. 
LEXIS 13863 (Tex. App.—Austin December 
30, 2016, pet. denied). 

Texas Family Code Section 261.106 also 
provides that: “[a] person acting in good faith 
who reports or assists in the investigation of a 
report of alleged child abuse or neglect or who 
testifies or otherwise participates in a judicial 
proceeding arising from a report, petition, or 
investigation of alleged child abuse or neglect is 
immune from civil or criminal liability that 
might otherwise be incurred or imposed.” Tex. 
Fam. Code Ann. § 261.106(a). Courts have held 
that this qualified defense is an affirmative 
defense that a defendant has the duty to raise and 
prove. Miranda v. Byles, 390 S.W.3d 543, 552 
(Tex. App.—Houston [1st Dist.] 2012, pet. 
denied); Howard v. White, No. 05-01-01036-
CV, 2002 Tex. App. LEXIS 4891, at *18-20 
(Tex. App.—Dallas July 10, 2002, no pet.) (not 
designated for publication) (concluding that 
appellant was not entitled to statutory protection 
from defamation claims based on her report of 
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child abuse because she failed to prove that her 
report was made in good faith). 

Importantly, the new provisions provide that 
complying with those reporting obligations also 
satisfies the reporting obligations under the 
Texas Human Resources Code. So, there is no 
duty to make multiple reports. 

F. Application of U.C.C. Section 3.307 To 
Notice Of Financial Exploitation 

The statutory definition of “financial 
exploitation” seems very broad. Financial 
institutions, dealers, and financial advisers 
should be aware of another provision that 
dictates when a financial institution has notice of 
a breach of fiduciary duty. Texas Business and 
Commerce Code Section 3.307 sets forth the 
rules dictating when a taker of an instrument 
would lose its holder-in-due-course status and 
potentially make financial institutions vulnerable 
to other causes of action, such as conversion due 
to having notice of fiduciary breaches. Tex. Bus. 
& Com. Code Ann. § 3.307. Section 307 has 
been explained in this way: 

When a fiduciary holds an 
instrument in trust for or on 
behalf of the represented person, 
he is usually authorized to 
negotiate the instrument only 
for the benefit of the represented 
person. When the fiduciary 
negotiates the instrument for his 
own benefit rather than for the 
benefit of the represented 
person in breach of his trust, an 
equitable claim of ownership on 
the part of the represented 
person arises. The represented 
person may assert this claim 
against any person not having 
the rights of a holder in due 
course. A taker cannot be a 
holder in due course if he has 
notice of the claim of the 
represented person. Section 3-
307 determines when the taker 
has notice of such a claim that 

prevents her from becoming a 
holder in due course. 

6 WILLIAM D. HAWKLAND & LARRY 
LAWRENCE, UNIFORM COMMERCIAL 
CODE SERIES § 3-307:3 (Rev. Art. 3) (1999). 

Section 3.307(b) of the Texas Business and 
Commerce Code states: 

If (i) an instrument is taken 
from a fiduciary for payment or 
collection or for value, (ii) the 
taker has knowledge of the 
fiduciary status of the fiduciary, 
and (iii) the represented person 
makes a claim to the instrument 
or its proceeds on the basis that 
the transaction of the fiduciary 
is a breach of fiduciary duty, the 
following rules apply: 

(1)  notice of breach of fiduciary 
duty by the fiduciary is notice of 
the claim of the represented 
person; 

(2)  in the case of an instrument 
payable to the represented 
person or the fiduciary as such, 
the taker has notice of the 
breach of fiduciary duty if the 
instrument is: 

(A)  taken in payment of or as 
security for a debt known by the 
taker to be the personal debt of 
the fiduciary; 

(B)  taken in a transaction 
known by the taker to be for the 
personal benefit of the 
fiduciary; or 

(C)  deposited to an account 
other than an account of the 
fiduciary, as such, or an account 
of the represented person; 

(3)  if an instrument is issued by 
the represented person or the 
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fiduciary as such, and made 
payable to the fiduciary 
personally, the taker does not 
have notice of the breach of 
fiduciary duty unless the taker 
knows of the breach of fiduciary 
duty; and 

(4)  if an instrument is issued by 
the represented person or the 
fiduciary as such, to the taker as 
payee, the taker has notice of 
the breach of fiduciary duty if 
the instrument is: 

(A)  taken in payment of or as 
security for a debt known by the 
taker to be the personal debt of 
the fiduciary; 

(B)  taken in a transaction 
known by the taker to be for the 
personal benefit of the 
fiduciary; or 

(C)  deposited to an account 
other than an account of the 
fiduciary, as such, or an account 
of the represented person. 

Tex. Bus. & Com. Code Ann. § 3.307.  

Although the definition of financial exploitation 
is broader than the provisions of Section 3.307, 
Section 3.307 is a good place to start to 
determine whether there is notice that financial 
exploitation may be occurring. 

G. New Provisions Application To Aiding 
And Abetting Breach Of Fiduciary 
Duty, Knowing Participation, Or 
Conspiracy 

When an exploiter takes advantage of a 
vulnerable person, the exploiter often does not 
make wise investments with the wrongfully 
obtained assets. In other words, when someone 
attempts to retrieve those assets for the 
vulnerable person or his or her estate, the 
exploiter may be judgment proof. So, the 
plaintiff will often look to others who have 

deeper pockets and may be able to pay a 
judgment. There are several theories in Texas 
that allow a plaintiff to sue a third party for the 
exploiter’s bad conduct. 

When a third party knowingly participates in the 
breach of a fiduciary duty, the third party 
becomes a joint tortfeaser and is liable as such. 
Kinzbach Tool Co. v. Corbett-Wallace Corp., 
138 Tex. 565, 160 S.W.2d 509, 513-14 (Tex. 
1942); Kaster v. Jenkins & Gilchrist, P.C., 231 
S.W.3d 571, 580 (Tex. App.—Dallas 2007, no 
pet.); Brewer & Pritchard, P.C. v. Johnson, 7 
S.W.3d 862, 867 (Tex. App.—Houston [1st 
Dist.] 1999), aff’d on other grounds, 73 S.W.3d 
193 (2002). The elements are: (1) a breach of 
fiduciary duty by a third party, (2) the aider’s 
knowledge of the fiduciary relationship between 
the fiduciary and the third party, and (3) the 
aider’s awareness of his participation in the third 
party’s breach of its duty. Darocy v. Abildtrup, 
345 S.W.3d 129, 137-38 (Tex. App.—Dallas 
2011, no pet). There may also be an aiding-and-
abetting-breach-of-fiduciary-duty claim in 
Texas. See First United Pentecostal Church of 
Beaumont v. Parker, 2017 Tex. LEXIS 295 
(Tex. Mar. 17, 2017) (assumed that such a claim 
existed in Texas but held that it was not 
expressly so holding). 

A civil conspiracy involves a combination of 
two or more persons to accomplish an unlawful 
purpose, or to accomplish a lawful purpose by 
unlawful means. Tilton v. Marshall, 925 S.W.2d 
672, 681 (Tex. 1996). An action for civil 
conspiracy has five elements: (1) a combination 
of two or more persons; (2) the persons seek to 
accomplish an object or course of action; (3) the 
persons reach a meeting of the minds on the 
object or course of action; (4) one or more 
unlawful, overt acts are taken in pursuance of 
the object or course of action; and (5) damages 
occur as a proximate result. Id. 

The point is that a plaintiff may allege that the 
financial institution, dealer, or financial adviser 
knew of the exploiter’s fiduciary relationship, 
knew that breaches were occurring, and still 
assisted in completing the transactions. The 
plaintiff may cite to these new broad statutes 
(and Section 3.307) as giving legal definition to 
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when a financial institution, dealer, or financial 
adviser has notice of breach of fiduciary duty. If 
the financial institution, dealer, or financial 
adviser did not properly report financial 
exploitation as required by the statutes, then the 
plaintiff will certainly take advantage of that fact 
in proving liability and/or exemplary damages. 
Accordingly, these new statutes may have far-
reaching ramifications for financial institutions, 
dealers, or financial advisers beyond the express 
words in those statutes. 

H. Conclusion Regarding Financial 
Exploitation Statutes 

Certainly, the author agrees that financial 
exploitation of vulnerable individuals is bad and 
should be punished. However, the new 
provisions seem to be very broad and have 
vague aspects that place new duties on financial 
institutions, dealers, financial advisers and their 
employees. These duties also seem to be placed 
at the expense of the financial institutions, 
dealers, and financial advisers. These new 
provisions raise many questions:  

1)  When should financial institutions, 
dealers, and financial advisers be 
imputed with knowledge that a client is 
a vulnerable person? Is it just actual 
knowledge or should there be a “should 
have known” component? Is the 
knowledge of one employee imputed to 
all other employees?  

2)  The burden to make a report involves 
vulnerable persons who have an account 
with financial institutions, dealers, and 
financial advisers. Does an employee or 
financial institution, dealer, or financial 
adviser have any duty to investigate or 
report under this statute any exploitation 
of vulnerable persons who are not 
account holders? What if they are 
borrowers or attempted borrowers? 
Presumably, the Texas Human 
Resources Code provisions will still 
apply even if the other newer provisions 
do not.  

3)  What evidence will be necessary to raise 
a “cause to believe” that employees or 
financial institutions, dealers, and 
financial advisers should make a report? 

4)  What will the assessment entail? Does 
the financial institution, dealer, or 
financial adviser have a duty to 
investigate “outside the walls”? If the 
assessment leads to the belief that no 
exploitation has occurred, does there 
still have to be a report?   

5) The definition of “financial 
exploitation” is very broad and would 
also seem to include even proper 
behavior, such as a power-or-attorney 
holder/ agent reasonably compensating 
himself or herself for their services. 
What duties will financial institutions, 
dealers, and financial advisers have to 
report proper behavior that seems to fit 
within the broad definition of “financial 
exploitation”? 

6)  If financial institutions, dealers, and 
financial advisers have to file suit to 
extend a hold, can they seek attorney’s 
fees and costs from the vulnerable 
individual and/or the exploiter? 

7)  Do the new statutes create duties that a 
vulnerable individual can later use as a 
basis for a negligence suit? Would 
negligence per se apply? Can vulnerable 
individuals sue financial institutions, 
dealers, and financial advisers for not 
assessing or reporting financial 
exploitation or placing or extending a 
hold that then leads to damages to the 
vulnerable individuals?   

8)  When do financial institutions, dealers, 
and financial advisers have to adopt 
internal policies, programs, plans, or 
procedures regarding assessing and 
reporting financial exploitation and 
regarding holds? Do these have to be in 
writing or can they be oral? Does a 
defendant have to turn these over in 
litigation? Can these be used to set a 
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standard of care, such that if financial 
institutions, dealers, and financial 
advisers have higher internal policies, 
programs, plans, or procedures than 
what is required by law, will the 
defendants have to meet their higher 
standards? 

9)  With regard to immunity, what are the 
legal standards for proving “bad faith or 
with a malicious purpose”? Who has the 
burden to prove that a report was made 
in “bad faith or with a malicious 
purpose”? Is the defendant presumed to 
act in good faith?  

10)  With regard to immunity for holds, what 
are the standards for “good faith and 
with the exercise of reasonable care”? 
Does reasonable care involve what a 
reasonably prudent financial institution, 
dealer, or financial adviser would do or 
simply what a normal person would do? 
Will the parties be required to have 
expert evidence on the standard of care? 
If financial institutions, dealers, and 
financial advisers are in good faith, but 
do not exercise reasonable care, are they 
able to claim immunity? If there is no 
immunity, what potential damages can a 
vulnerable individual claim (direct or 
consequential damages)? 

III. CONCLUSION 

The new changes to the Texas Durable Power of 
Attorney Act and the new financial exploitation 
of vulnerable persons statues have drastic 
changes to existing laws in Texas. These statues 
will create new burdens and obligations on 
financial institutions, broker/dealers, and 
investment advisors. Further, most of the 
protections are qualified, such that the issue of 
good faith or the lack of bad faith may be a fact 
question to be litigated. Financial institutions, 
broker/dealers, and investment advisors should 
be very proactive and institute new policies and 
procedures to ensure compliance with these new 
statutory obligations and also institute new 
detailed training for all front-line employees 
who deal with customers.    

 

 


